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Following the recurrence of serious events of food contamination across the
globe, food safety has become a matter of ever increasing international
concern and the World Health Organization has defined foodborne diseases
as a global public health challenge. Protecting global health from foodborne
hazards is a compelling duty and a primary interest of both States and non-
State actors; it calls for enhanced proactive cooperation between national
and international institutions. Unfortunately, the present state of
international law on food safety regulation and governance is still
unsatisfactory and reforms are desirable in many respects. This paper
suggests that improvements and progresses could be achieved in three major
areas of intervention: a) the human rights framework, where the profile of
the emerged right to safe food should be raised by way of express recognition
in international human rights law, backed up by authoritative interpretation
by the UN Committee on Economic, Social and Cultural Rights and
strengthening of accountability and remedial measures; b) the regulatory
framework, where trade and health issues related to food safety should be
addressed in a way that contributes to easing tensions between trading
parties while prioritizing consumer protection over freedom of trade; c) the
sanitary framework, where international preparedness and response to
public health hazards posed by foodborne diseases should benefit, where
appropriate, from the extended application of the International Health
Regulations and the possible devise of enforcement measures aimed at
ensuring international health security.

INTRODUCTION

Recent events concerning food contamination in China,! the United States,?
Canada,? Italy,4 and Ireland> have contributed to bringing food safety issues
back in the spotlight of public opinion. Some of these events, which have
found a wide echo in international media, have triggered a worldwide alert
that evoked the concerns raised by the high profile “food scares” of the near
past (mainly bovine spongiform encephalopathy and avian influenza). As a
result, global governance of public health challenges posed by foodborne
hazards has been put high again on the international agenda of governmental
agencies and international organizations.

Awareness of the significance of food safety has been greatly enhanced
in the last two decades, and its impact on health, marketing, and foreign trade
are now recognized at different levels. Food safety issues have thus been at the
core of extensive scientific and legal literature, with a focus on the most
critical aspects of the subject and its intersection with other key legal issues
(e.g. consumer protection, biotechnology and safety of genetically modified
organisms, application of the precautionary principle, traceability of products,
guality standards setting, responses to bioterrorist threats, freedom of trade
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and legitimacy of restrictions, international cooperation and governance of
public health risks).6

Scientists and legal scholars have paid special attention to the
management of foodborne diseases, which are indeed a source of major
concern for the whole international community.” These diseases encompass a
broad spectrum of illnesses® causing morbidity and mortality worldwide and
their real overall health impact on the world population is yet unknown.
Moreover, globalization of trade has led to the rapid and widespread
international marketing of food products, demanding that the most careful
controls be carried out along the entire food-chain from “farm to fork”.°
Whenever such controls fail — and food production and distribution fall short
of complying with regulations and standards set either at national or
international level — the potential likelihood of transboundary incidents
involving tainted food increases, and global health is hence seriously put at
risk.

For the reasons stated above, international food safety is perceived as a
global challenge. In the wake of a trend towards more efficient food safety
policies, the 2007 Beijing Declaration on Food Safetyl© gives voice to the
global community’s concern that a comprehensive and integrated approach be
adopted, prompting all stakeholders to take cooperative and concerted actions
and strengthening links between the different sectors involved. The
Declaration, in fact, recognizes that “integrated food safety systems are best
suited to address potential risks across the entire food-chain from production
to consumption” and that “oversight of food safety is an essential public health
function that protects consumers from health risks”. In this perspective, it
mainly urges States to develop transparent regulation to guarantee safety
standards; to ensure adequate and effective enforcement of food safety
legislation using risk-based methods; to establish procedures, including
tracing and recall systems in conjunction with industry; to rapidly identify,
investigate and control food safety incidents and to alert the World Health
Organization (WHO) of those events falling under the revised International
Health Regulations. In short, the Declaration expresses the need to
understand food safety as both a national and an international responsibility.

Moving from the consideration that food safety issues and the
enhancement of health security are of growing international concern, it is
interesting to inquire whether the international community is provided with
the appropriate legal instruments to face foodborne hazards globally. To this
end, this paper will first adopt a human rights-based approach to food safety
to make the case for a human right to safe food and to suggest that such a
right has progressively emerged as a “derivative” right and could further
evolve into a self-standing right; second, it will explore the present state of
international law with regard to food safety regulation and harmonisation in
light of the overarching need to prioritize consumer protection over “free trade
at all costs”; and third, it will focus on the available means of global
management of food safety risks for global public health protection.

Albeit crucial for understanding the multiple facets of food safety
governance, all political, economic, social and ethical considerations fall
beyond the scope of the present investigation, which is meant to remain
faithful to the legal perspective. Therefore, by focusing only on international
law norms and obligations, this paper aims to offer a contribution to the
current debate on food safety, with the awareness that it represents only a
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starting point for further analysis and more in-depth reflections on the
innovations and developments needed in food safety regulation to achieve the
compelling objective of protecting world health.

A RIGHTS-BASED APPROACH TO FOOD SAFETY: THE “RIGHT TO SAFE
FooD” IN INTERNATIONAL HUMAN RIGHTS LAW

Although emphasis is increasingly being placed on the concept of food safety,
legal literature has seldom expanded on the status of a “human right to safe
food” in international law.2 The right to safe food in human rights law is
encompassed by both the right to health3 and the right to food.# It is so
closely interrelated with these fundamental human rights — being at the same
time one of their integral components and an element upon which their
realization is dependent — that it fits perfectly with the generally accepted idea
that all human rights are universal, indivisible, interrelated, interdependent
and mutually reinforcing.1®

The International Bill of Human Rights provides the basic legal
framework for construing a human right to safe food, and the general
comments elaborated by the United Nations Committee on Economic, Social
and Cultural Rights (“the Committee™) offer authoritative guidance for
interpretation.

Article 25, paragraph 1, of the Universal Declaration of Human Rights
affirms that “[e]veryone has the right to a standard of living adequate for the
health of himself and of his family, including food, clothing, housing and
medical care and necessary social services”,16 while article 12, paragraph 1, of
the International Covenant on Economic, Social and Cultural Rights
enunciates the right to health as “the right of everyone to the enjoyment of the
highest attainable standard of physical and mental health”.l” In its General
Comment No. 14 on the domestic implementation of article 12, the Committee
“interprets the right to health, as defined in article 12.1, as an inclusive right
extending not only to timely and appropriate health care but also to the
underlying determinants of health, such as access to safe and potable water
and ... an adequate supply of safe food.”'®8 As far as legal obligations are
concerned, the Committee makes it clear that States Parties are under the
obligation to adopt domestic laws aimed to ensure “the underlying
determinants of health, such as nutritiously safe food and potable drinking
water” and to provide for implementation of such legislation.’® The Committee
further draws attention to the obligation to safeguard all individuals under the
States Parties’ jurisdiction from health hazards deriving from the activities of
third parties (especially private actors such as individuals, groups or
corporations), including the expressly mentioned duty to protect consumers
from dangerous practices by food manufacturers.20

Moreover, the Committee reiterates the view expressed in General
Comment No. 122! that guaranteeing “access to the minimum essential food
which is nutritionally adequate and safe, to ensure freedom from hunger to
everyone”22 is one of the core obligations incumbent upon States Parties to
grant satisfaction of minimum essential levels of the right to health. The
Committee’s approach is particularly meaningful in this latter respect, since
inclusion of the entitlement to safe food in the minimum core content of the
right to health demands that States Parties commit themselves to comply with
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non-derogable obligations of immediate effect (i.e. those which are not
dependent upon resource availability, such as respect of the principle of non-
discrimination and of the duty to adopt expeditious and effective measures for
the progressive realization of the right), and to refrain from invoking
unavailability of adequate resources to justify inaction and lack of progress. In
this context, obligations of immediate effect would encompass the duty to
guarantee that all individuals under the jurisdiction of the State have equal
access to safe and nutritious food; the duty to enact food safety and consumer
protection legislation, including accountability measures; the duty to take all
necessary steps to implement international regulations and standards.

Notwithstanding the Committee’s approach implicitly acknowledges
the crucial role played by food quality and safety in protecting health, and
ultimately life, most of human rights relevant documents, backed up by legal
scholarship, deal with the right to safe food in the context of the food security
discourse. Therefore, although it would be a misconception to equate the right
to adequate food with the right to safe food, food safety and food security are
considered the two sides of the same coin.23

In normative terms, the human right to adequate food is rooted in the
above-mentioned article 25, paragraph 1 of the Universal Declaration and
further elaborated in article 11, paragraph 2, of the Covenant, which
recognizes the fundamental right of every person to be free from hunger, and
the duty of States to take, individually and through international cooperation,
the measures needed to implement this right by improving the methods of
production, conservation and distribution of food. In its general comment on
the right to adequate food, the Committee underlines that “the right ... is
indivisibly linked to the inherent dignity of the human person and is
indispensable for the fulfilment of other human rights enshrined in the
International Bill of Human Rights”.24 While recognizing that the right to
adequate food is crucial for the enjoyment of all rights, the Committee
considers that the core content of this right implies “the availability of food in
a quantity and quality sufficient to satisfy the dietary needs of individuals, free
from adverse substances”.?> The latter formula is explained as setting
“requirements for food safety and for a range of protective measures by both
public and private means to prevent contamination of foodstuffs through
adulteration and/or through bad environmental hygiene or inappropriate
handling at different stages throughout the food chain; care must also be
taken to identify and avoid or destroy naturally occurring toxins”.26

Moreover, the relevance of food safety to the realization of the right to
food both at national and international level is further emphasized by the
Committee when it stresses that domestic policies of implementation of article
11 “should address critical issues and measures in regard to all aspects of the
food system, including the production, processing, distribution, marketing
and consumption of safe food”, and that States and international
organizations have a joint and individual responsibility to ensure that
“products included in international food trade or aid programmes ... be
safe”.27

Within the United Nations, the General Assembly has long adopted the
same approach as the Committee: in resolution 63/187 of 18 December 2008
on the right to food, just as it has been doing since 2001, the Assembly
“reaffirms the right of everyone to have access to safe, sufficient and nutritious
food, consistent with the right to adequate food and the fundamental right of
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everyone to be free from hunger”.28 The Human Rights Council has repeated
the same formula in its resolution on the right to food of 27 March 2008, the
first adopted by the Council so far.29

In different contexts, several international declarations and other soft
law instruments have reaffirmed the individual right to adequate and safe
food. The World Declaration on Nutrition, adopted by the FAO International
Conference on Nutrition in December 1992, asserts that *“access to
nutritionally adequate and safe food is a right of each individual” (para. 1); the
1996 Rome Declaration on World Food Security includes the States’
commitment to “implement policies aimed at eradicating poverty and
inequality and improving physical and economic access by all, at all times, to
sufficient, nutritionally adequate and safe food and its effective utilization”
and the related Plan of Action provides that States “[a]pply measures, in
conformity with the Agreement on the Application of Sanitary and
Phytosanitary Measures and other relevant international agreements, that
ensure the quality and safety of food supply, particularly by strengthening
normative and control activities in the areas of human, animal and plant
health and safety”;30 the Draft Principles on Human Rights and the
Environment of 16 May 1994 state that “all persons have the right to safe and
healthy food and water adequate to their well-being” (para. 8); the Declaration
adopted at the FAO World Food Summit Five Years Later in June 2002
confirms “the right of everyone to have access to safe and nutritious food”
(preamble); and the 2007 Beijing Declaration on Food Safety reiterates the
statement of the 1992 Declaration on Nutrition. Moreover, the view that
“[f]lood safety and food security are inseparable” has been at the basis of the
PAHO/WHO Plan of Action for Technical Cooperation in Food Safety, that
acknowledges that food safety and security “jointly contribute to progress
toward the attainment of the Millennium Development Goals, particularly the
reduction of hunger and poverty.”3! Likewise, the FAO report on Ethical Issues
in Food and Agriculture states that “[a]chieving food security requires: i) an
abundance of food; ii) access to that food by everyone; iii) nutritional
adequacy; and iv) food safety”.32

From this legal framework it can be inferred that in the human rights
perspective it is generally recognized that every individual is entitled to food
that is safe and of good quality, since safe food is functional to achieving
freedom from hunger and enjoyment of the best attainable state of health;
hence it is crucial for protecting life and human dignity. Clarifying whether
this entitlement shapes an autonomous right, separate and distinguishable
from the rights to adequate food and to health, and whether it can be
considered a fundamental human right, will probably be the subject of further
insights by future legal scholarship. It is worth considering, however, that food
safety has been already defined “an inalienable right of each individual” by
FAO Director-General, Jacques Diouf;33 and that the World Health
Organization has clearly acknowledged that “[t]he availability of safe food
improves the health of people and is a basic human right”.34

At the moment — drawing on the wealth of human rights instruments
that approach food safety halfway between enshrining an express legal
entitlement to safe food and considering it as an implicit attribute of the rights
to adequate food and to health — the argument could be made that a “human
right to safe food” has progressively taken shape as a “derivative” right and
might be on its way to becoming a self-standing right. In this perspective, the
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evolution of the right to safe food might be compared to the one undergone by
the right to safe drinking water, another underlying determinant of the right
to health which has achieved over time the status of an autonomous
fundamental right.

Making the case for a human right to safe food through a rights-based
approach to food safety may offer some advantages in terms of effectiveness
and accountability. Of course, recognizing such a right calls for a better
definition of the specific legal obligations it imposes, as well as for availability
and accessibility of adequate remedies. To meet these needs the Committee
could play a fundamental role, either interpreting the right by way of adoption
of a general comment, or by way of exercise of its new functions under the
Optional Protocol to the Covenant.3> In fact, once it enters into force, the
Protocol will empower the Committee to receive and examine
communications by individuals claiming to be the victims of violations by a
State Party of any of the rights set forth in the Covenant. It will thus fill a gap
in the present state of international law in matter of justiciability of economic,
social and cultural rights, whose effective implementation and full realization
have been hampered by lack or scarcity of judicial remedies at the universal
level (for inexistence so far of a specifically competent forum), at the regional
level (considering, for example, the incompetence ratione materiae of both
the European Court of Human Rights36 and the Inter-American Commission
of Human Rights37 on core rights, like the right to health), and at the national
level as well.38

Looked at from this angle, the Optional Protocol and the future
interpretive activity of the Committee reveal all their importance for a better
comprehension of the human right to safe food. It is thus to be expected that
the Committee’s future case law will shed light on the nature and scope of this
right and contribute to its interpretation and implementation in accordance
with the Covenant.

PRIORITIZING CONSUMER PROTECTION OVER FREEDOM OF TRADE IN THE
GLoBAL MARKET: THE RELEVANCE OF FOOD SAFETY REGULATIONS,
INTERNATIONAL STANDARDS AND PRECAUTION

Global food trade has dramatically increased the risk that contaminated food
may pose serious health hazards and spread foodborne diseases worldwide.
Consequently, achieving food safety in the global market calls for
prioritization of public health interests over freedom of trade. While the
realization of the right to safe food beyond the framework of human rights law
requires that consumer protection be given precedence over “free trade at all
costs”, “the challenge is to work out how the difficult interface between [trade
and health] can be managed.”3°

The protection of consumers has received ample coverage first and
foremost in domestic law. When major environmental and food-related
disasters have shifted the attention from the local to the transnational
dimension of food safety, consumer protection has also been dealt with in the
regional and international context.

Within national legal orders consumer protection is an important part
of private law, which is founded on the four basic consumer rights: the right to
safety, the right to be informed, the right to choose and the right to be heard.4°
Many States have created national public authorities entrusted with the task
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of protecting and promoting health, with specific focus on food safety and
consumer protection: the U.S. Food and Drug Administration is the most
prominent example, although similar agencies have been created all over the
world. The national dimension of consumer law and food safety regulation is
relevant to the international law viewpoint depending on whether it complies
or not with (the rather few) international obligations and (the many)
international standards.

In the European Union, consumer law has progressively gained
recognition and importance after the introduction of article 129a by the 1992
Maastricht Treaty (now article 153 of the EC Treaty).#t Of course, the
reception of European consumer law and the many decisions of the Court of
Justice have had substantial consequences on domestic legislation.42

In the specific domain of consumers’ protection from food-related
risks, EC Regulation No. 178/2002 laying down the general principles and
requirements of food law, establishing the European Food Safety Authority
and laying down procedures in matters of food safety is of the greatest
importance, since it represents the main source of European food safety
legislation binding on all Member States.43 The crucial general principles
enunciated in the Regulation concern: a) the general objectives to be pursued
by food law, that is a high level of protection of human life and health and the
protection of consumers’ interests, including fair practices in food trade; b)
resort to risk analysis in food law, with risk assessment being based on the
available scientific evidence and undertaken in an independent, objective and
transparent manner; c) application of the precautionary principle where the
possibility of harmful effects on health have been identified but scientific
uncertainty persists; d) protection of the interests of consumers and
prevention of fraudulent or deceptive practices, the adulteration of food, and
any other misleading practices; e) transparency through public consultation
and information.44 The Regulation also sets forth the obligations of EU
Member States with regard to food trade, general safety requirements of food
law and traceability, stating the basic rule that “food shall not be placed on the
market if it is unsafe”.45 It further regulates liability issues, making reference
to the responsibility of both States and business operators.46 In this latter
respect, it is important to take due consideration of the direct effect of the
Regulation, which enables European citizens to enforce consumer rights both
against Member States before Community Courts (vertical direct effect), and
against other individuals and companies in actions before national judges
(horizontal direct effect).4’

Some provisions of the Regulation also point to another crucial aspect
of food safety regulation: the need to strike a fair balance between consumer
protection and freedom of trade within the Union and with third countries. In
this respect, the Regulation first notes the paramount importance of safety
and confidence of consumers, the Community being a major global trader in
food and, in this context, a major supporter of the principles of free trade in
safe food and of fair and ethical trading practices. It also notes that some
Member States have adopted horizontal legislation on food safety imposing a
general obligation on economic operators to market only food that is safe;
nonetheless, it stresses that due to the adoption of different national criteria,
and to the lack of legislation in other Member States, barriers to trade in foods
are liable to arise, so that it is necessary to establish general requirements to
ensure that the internal market functions effectively. The Regulation finally
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considers that in trade relations with third countries it is necessary to ensure
that food exported or re-exported from the Community complies with
Community law and that, even where there is agreement of the importing
country, food injurious to health is not exported or re-exported. On the basis
of these considerations the Regulation states that “[flJood law shall aim to
achieve the free movement in the Community of food and feed manufactured
or marketed according to the general principles and requirements” set in the
Regulation itself; it adds that risk management measures adopted in
application of the precautionary principle should “be proportionate and no
more restrictive of trade than is required to achieve the high level of health
protection chosen in the Community” and should “be reviewed within a
reasonable period of time, depending on the nature of the risk to life or health
identified and the type of scientific information needed to clarify the scientific
uncertainty and to conduct a more comprehensive risk assessment”.48

Food safety regulation and health and trade-related issues in
Community law should also be read through the lens of the combined
provision of the relevant EC Treaty rules, namely: article 30 allowing
“prohibitions or restrictions on imports, exports or goods in transit justified
on grounds of ... the protection of health and life of humans”, provided that
such prohibitions or restrictions do not “constitute a means of arbitrary
discrimination or a disguised restriction on trade between Member States”;
article 95, paragraph 3, stating that in matters of approximation of laws the
Commission’s proposals, aimed to the adoption of a harmonisation measure
“concerning health, safety, environmental protection and consumer
protection, will take as a base a high level of protection, taking account in
particular of any new development based on scientific facts”;4° article 152 on
public health, requiring at paragraph 1 that “[a] high level of human health
protection ... be ensured in the definition and implementation of all
Community policies and activities” and that “Community action ... be directed
towards improving public health, preventing human illness and diseases, and
obviating sources of danger to human health”;50 article 174 stating that
Community policy on the environment must enhance the protection of human
health.

The case law of the European Court of Justice has greatly contributed
to the interpretation of these provisions while enunciating some important
principles of law. The Court has in fact stated that the application of the
precautionary principle extends from environmental issues to the common
agricultural policy whenever the European institutions deem it necessary to
adopt measures for public health protection, this latter objective being an
integral part of any Community policy.5! The Court has thus concluded that
the Community can legitimately adopt a restrictive measure any time it
foresees a risk for public health and even before the seriousness and gravity of
the risk are proved, provided that such a risk is not merely hypothetical but is
supported by adequate scientific evidence.52 The Court has however affirmed
that in case of uncertainty as to the existence and extent of the health risk it is
necessary that a scientific evaluation be made, in order to guarantee the
objectivity and correctness of the decisional process within the Community.53
This approach, which focuses on the procedural aspects of regulation-making,
is considered an alternative for implementing the precautionary principle at
EU level, and is supposed to guarantee a less intrusive review of national
decisions.>*
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Moreover, measures of trade restriction adopted under article 30 EC
Treaty within the internal market are subject to the scrutiny of the Court, that
pronounces on their legitimacy under Community law and according to its
settled case law.> In this perspective, the trend is distinctively oriented
towards recognition of the primacy of the general interest of public health
protection over any right of economic operators and other stakeholders.

At the universal level, a major step was taken by the United Nations in
the field of consumer protection and food safety regulation when the General
Assembly unanimously adopted in 1985 a set of general guidelines that
represent an internationally recognized set of minimum objectives, potentially
being of particular assistance to developing countries.>¢ First and foremost,
the Guidelines for Consumer Protection intend to meet the need for the
protection of consumers from hazards to their health and safety; this objective
is pursued through information and education programmes on foodborne
diseases and food adulteration, as well as through promotion of national
policies prioritizing areas of essential concern for the health of the consumer
(food, water and pharmaceuticals) and maintaining, developing or improving
food safety measures (product quality control, adequate and secure
distribution facilities, standardized international labelling and information,
etc.). Although they are not binding on States, the importance of the
Guidelines cannot be sidelined, since their adoption reinforces the increasing
recognition in recent years that consumer policy issues can no longer be seen
as being of purely local concern, but must be considered and faced in an
international context.

Further developments in this direction were registered a few years ago,
when the FAO Committee on World Food Security elaborated the Voluntary
Guidelines to Support the Progressive Realization of the Right to Adequate
Food in the Context of National Food Security.5>” Some of these guidelines are
indicative of the trend towards progressive integration, both at the national
and international level, among the multiple dimensions of food safety
regulation and management. Guideline 4, for example, provides that States
should guarantee adequate protection to consumers against fraudulent
market practices, misinformation and unsafe food. It adds that national
measures of consumers’ protection should not constitute unjustified barriers
to international trade and should be in conformity with the WTO agreements.
Guideline 9, specifically devoted to food safety and consumer protection,
urges or encourages States to: 1) take measures to ensure that all food,
whether locally produced or imported, freely available or sold on markets, is
safe and consistent with national food safety standards; 2) establish
comprehensive and rational food-control systems that reduce risk of
foodborne disease using risk analysis and supervisory mechanisms to ensure
food safety in the entire food chain including animal feed; 3) adopt
scientifically based food safety standards, including standards for additives,
contaminants, residues of veterinary drugs and pesticides, and
microbiological hazards, and to establish standards for the packaging,
labelling and advertising of food, taking into consideration internationally
accepted food standards (Codex Alimentarius) in accordance with the WTO
Agreement on the Application of Sanitary and Phytosanitary Measures; 4)
adopt measures to protect consumers from deception and misrepresentation
in the packaging, labelling, advertising and sale of food and facilitate
consumers’ choice by ensuring appropriate information on marketed food,
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and provide recourse for any harm caused by unsafe or adulterated food,
including food offered by street sellers, in conformity with the WTO
agreements; 5) cooperate with all stakeholders, including regional and
international consumer organizations, in addressing food safety issues, and
consider their participation in national and international fora where policies
with impact on food production, processing, distribution, storage and
marketing are discussed.

As in these Guidelines, reference to the Codex Alimentarius and WTO
agreements when discussing of consumer protection and relevant trade
implications at the universal level is a must. As a matter of fact, international
cooperation in the field of food safety regulation is steadily institutionalized in
the Codex Alimentarius Commission (CAC)%8 and its specialised subsidiary
bodies since the 1960s, with the World Trade Organization later offering both
the normative framework and the judicial forum to settle trade disputes.

The Codex Alimentarius is an ensemble of standards and guidelines
regarding food safety and quality, including food additives, veterinary drug
and pesticide residues, contaminants, methods of analysis and sampling, and
codes and guidelines of hygienic practice. Although standards and guidelines
developed by internationally recognized bodies — such as the CAC or the
World Organization for Animal Health (OIE) — are not binding per se, they
are generally recognized and have thus become the accepted norms in
international trade, which means that where there is no national legislation,
these standards can be used directly, in order to ensure the safety of
international food and food related aid. In fact, Codex standards are referred
to as fundamental reference points in the area of food safety. Albeit voluntary,
their application is strongly incentivized because food production that meets
these standards is generally viewed as facilitating trade and improving export
rates.

The advantages of having universally agreed food standards for the
protection of consumers, with a view to facilitating trade, are acknowledged by
two important WTO Agreements: the Agreement on the Application of
Sanitary and Phytosanitary Measures (SPS Agreement) and the Agreement on
Technical Barriers to Trade (TBT Agreement).>® These Agreements recognize
that international standards and technical regulations bring benefits to both
producers and consumers; their objective is to facilitate secure and
predictable access to markets ensuring that health regulations do not create
unnecessary obstacles to trade.®0 In particular, the SPS Agreement provides a
multilateral framework of rules applying to all measures which may affect
negatively the freedom of international trade, in particular to any trade-
related measure taken to protect human life or health from risks arising from
additives, contaminants, toxins, veterinary drug and pesticide residues, or
other disease-causing organisms in foods or beverages. Building on the
provision of Article XX(b) of the General Agreement on Tariffs and Trade6!
and the terms of its chapeau — which predated the first reference to the
precautionary principle by almost 40 years — the SPS Agreement incorporates
elements of precaution, setting out the right of Governments to restrict trade
to pursue health objectives, provided that the measures adopted be based on
scientific evidence or on an appropriate risk assessment and according to the
principles of non-discrimination and proportionality.62 Scientific justification
(as provided in Article 2.2 and as backed up by the risk assessment discipline
under Article 5) is, in point of fact, the pivot of the Agreement’s management
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of the health-trade interface.63 Hence, while in Article XX of GATT restrictive
measures are an exception, in the SPS Agreement “there is a right [under
article 5.7], albeit a conditional right, to take provisional measures subject to
the requirements for risk assessment laid out in Article 5.1, 5.5 and 5.6”.64
Therefore, the Agreement tries to balance two conflicting interests: the
sovereign right of Members to determine the level of health protection they
deem appropriate, on the one hand, and the need to ensure that a sanitary or
phytosanitary requirement does not represent an unnecessary, arbitrary,
discriminatory, scientifically unjustifiable or disguised restriction on
international trade, on the other. In order to achieve this goal, the SPS
Agreement encourages Members to use existing international standards,
guidelines and recommendations; it acknowledges the authority of Codex
standards by making express reference to them as a privileged basis for
internationally harmonised regulation.®s

The relevance of Codex standards is further confirmed by the case law
of the WTO Appellate Body, which considers them as the international
benchmarks against which national food measures and regulations are
evaluated within the legal parameters of the WTO Agreements. Most
important of all, in the disputes concerning the EC—Sardines®® and the EC—
Hormones®’ cases, the Appellate Body Reports pointed to the recognition of
Codex standards as “relevant international standards” to be used by States as
a basis for their technical regulations, and hinted to the possibility that such
standards might be adopted without consensus.68 In admitting such
possibility the Appellate Body is said to have sensibly contributed to a greater
politicisation of Codex decision processes and standard setting procedures,
since adoption of standards without consensus approval implies the
possibility that Member States be required to conform to standards they have
not supported with their vote.

Moreover, the Codex Alimentarius is backed up by the trade sanctions
of the WTO, since any non Codex-compliant nation would automatically lose
in any food-trade dispute with a Codex compliant country, unless it were in a
position to justify a possible ban on food products on the basis of a risk
assessment rigorously supported by adequate scientific evidence. This
approach was laid out in both the EC—Asbestos®® and EC—Hormones cases,
where the Appellate Body established some basic principles in matter of trade
restrictions on products that are likely to pose a health hazard: first and
foremost it recognized that public health interests must always take
precedence, unless unilateral precautionary measures, not supported by the
protection afforded by international standards or risk assessment, disguise
protectionist interests; second, it established that the right to fix a higher level
of national protection be justified through available, pertinent scientific
information, which implies that there exists a rational relationship between
the measure and the risk assessment; third, it stressed that States putting in
place a measure based on the precautionary principle must continue their
scientific research and perform serious reviews of the precautionary measure
to show evidence of their good faith.”® Through this approach, the Appellate
Body showed that “the WTO cannot and does not stand for free trade at any
cost”; it rather emphasised the importance of international standards for
“uphold[ing] a rules-based multilateral trading system that ensures secure
and predictable market access, while respecting health and [safety]
concerns.””
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Be that as it may, it is necessary to highlight the fact that many global
food safety issues still lie beyond the reach of international trade
agreements.”2 Actually, it has been observed that, depending on their focus
and characteristics, health regulations may fall under the SPS Agreement, the
TBT Agreement or the GATT alone, and that this fragmentary approach is
really disadvantageous, especially in view of the need to manage the
challenges posed by “the latest frontier[s] of the contested trade-health
relationship.” This is one of the main reasons why the most important
international organizations involved (mainly WHO, WTO and FAO) are
steadily improving coordination of their activities and complementing each
other’'s work in the field of health and trade issues. Together with national
governments they are also furthering efforts to protect consumers across the
globe from threats to food safety due to the most diverse causes.

This international health-trade cooperation is best explained by the
WHO and WTO Secretariat: “[t]he usefulness of this link lies in the clarity it
bestows on the distinct roles of the two organizations: on the one hand the
evidence based nature of WHO's scientific work and, on the other, the more
legal trade-related obligations under the WTO. ... Moreover, the link between
the standard-setting work of the Codex and the scientific input from the WHO
is important in that it lends some dynamics to the trade rules. While countries
negotiate trade rules in the WTO, the WTO is not a scientific body and it does
not develop standards. The WHO’s active presence at SPS meetings has
allowed WHO staff to provide advice on health matters relevant to trade.
Examples are WHO'’s input on the risks of mad cow disease (BSE) to human
health, and on the health effects of genetically-modified organisms in food.
WHO representatives have also provided expert testimony to WTO dispute
settlement panels, for example in the EC-Hormones case.”’3

MANAGING GLOBAL FooD SAFETY RISKS IN THE WHO NETWORK: THE
INTERNATIONAL HEALTH REGULATIONS (2005) AND BEYOND

According to the WHO, foodborne diseases are a global public health
challenge.” Public health emergencies like HIV/AIDS, SARS, avian influenza
and the latest pandemic influenza A(H1N1) have marked a watershed in global
health governance. The international community has become fully aware that
the most challenging health crises need to be fought through effective
measures of prevention, control and early response to the outbreak of diseases
that can pose a serious threat to human health worldwide.”> Foodborne
diseases, be they caused by bacterial’® or chemical contamination,’”” have the
potential to impact adversely on the health of wide segments of the world
population.

Faced with the menace of new human pandemics, zoonoses and
foodborne hazards, the World Health Organization has responded to the
general demand for global health security working out a strategy inspired to
the principles of timeliness and effectiveness of surveillance, alert and
reaction. This strategy is based on updated rules and procedures that can
easily adapt to the transmission dynamics of new or emerging diseases
(human-to-human or animal-to-human transmission, and transmission via
food) and it mainly operates through the sharing of information and of the
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necessary technical and operational support. Its basic normative source are
the International Health Regulations (2005), in force from 15 June 2007.78

Being the product of WHQO'’s exercise of the quasi-legislative powers
conferred on its Assembly, the revised Regulations actually represent an
international legal instrument binding on virtually all States of the
international community.”® As professor Lawrence Gostin stresses, WHO'’s
normative powers are impressive and far-reaching “as states can be bound by
health regulations without the requirement to affirmatively sign and ratify”.80
In fact, according to articles 21 and 22 of the Constitution of WHO,
regulations produce compulsory effects for all Member States that do not
expressly “opt out” or make reservations to them within a limited deadline. In
this specific case, the IHR 2005 can be said to have been substantially agreed
by consensus among all WHO member states.

In order to provide the global community with adequate instruments to
face acute public health risks that threaten people worldwide, the Regulations
try to strike a balance between sovereign rights, human rights, freedom of
traffic and trade and shared commitment to protect global health.8! To this
end, they contain a range of innovations including: a broader scope of
application which is not limited to specific diseases; States Parties’ obligations
to develop certain minimum core public health capacities; obligations to
notify WHO of events that may constitute a public health emergency of
international concern according to defined criteria;